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As the matter is being decided at a time when
the Constitution of India has come into force
the special jurisdiction of the Collector may well
be an infringement of Article 14 of the Constitu-
tion and therefore hit by Article 13 of the Consti-
tution, but as the matter has not been argued I
prefer not to express any final opinion on this
point. :

I would, therefore, dismiss this appeal with
costs throughout.
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JUDGMENT.

KAPUR, J., This is a defendants’ appeal against
an appellate decree of the Senior Subordinate
Judge, Dharamsala, dated the 18th June, 1953,
.confirming the decree of the trial Court and hold-
ing that the parties are governed by Hindu Law.

The trial Court had decreed the plaintiff’s suit.

Des - Raj -

. :
Ram Singh
and others

Kapur, J.

1952

July, 2nd

Kapur, J.



Mst. Orku
and others
v.
Mst. Bhodi

Kapur, J.

488 ' PUNJAB SERIES [ voL. vIinx

One Chuhru died issueless and without a
widow. The Revenue authorities on his death
mutated his estate in the name of his grand-
mother, Mst. Orku, on the ground that
his mother had remarried and had thus lost
her right to succeed. The mother then brought a
suit for possession of the estate alleging that she
was governed by Hindu Law. I am of the opinion
that it has been satisfactorily proved that she has
remarried. The question is what is the law appli-
cable in such cases.

The Courts below have held that the parties
are governed by Hindu Law and not by custom.
They are Tarkhans who own about 23 bighas of
land and it has not been proved that they form a
compact village community. They do not own a
great deal of land and the record shows that they
were brought into the village and land was given
to them for their maintenance. Of course, there is
no proof that the Tarkhans provide Lambardars
in this village.

The instances which have been produced by
the parties go to show that the parties are govern-
ed by Hindu Law. In the first place, they are

non-agriculturists and according to the trend of
authorities of this Court and of the later cases 1n
the Lahore High Court they would be governed by
Hindu Law. Besides, it is for a person who claims
to be governed by custom to prove that fact and to
prove what the custom is: see Abdul Hussein
Khan v. Sona Dero (1), a Sind case.

The instances of decided cases produced by
the mother show that Tarkhans of Dehra are
governed by Hindu Law and not by custom. Ex-
hibits P. 3 and P. 4 are cases where a gift was made
to a daughter and an attack on that gift by the
collaterals failed. Exhibit P.5 was a case of a gift
to a daughter which was upheld because the par-
ties were goverened by Hindu Law. Exhibits P. '

(1) ILR. 45 Cal. 450 (P.C.)
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and P.8 are also cases of a gift to a daughter Mst. Orku

which could not be successfully challenged by col-
laterals. Exhibit P. 11 is an instance which is not
of much assistance. Exhibit P.12 is a case by a
mother who was found to have become unchaste
and it was held that the parties being Tarkhans
were governed by Hindu Law and, therefore, she
was entitled to retain the estate that she had in-
herited and also to succeed to her mother-in-law.
Exhibit P. 13 is another case of Tarkhans wheie
they were held to be governed by Hindu Law.
The plaintiff has also relied on certain instan-
ces of Lohars. The first is Exhibit P. 6. where a
remarried mother was allowed to succeed to the
estate of her son under Hindu Law. Exhibit P. 14
is also a case of Lohars and they were held to be
governed by Hindu Law. P.10 is a judgment of
Rashid, J., in which Tarkhans of Palampur Tehsil

were held to be governed by Hindu Law and not
custom. It is a good instance in favour of the res-

pondent and it lays down principles on which the
matter is to be decided. :

The weight of evidence of judicial instances,
in my opinion, is in favour of Tarkhans of Dehra
being governed by Hindu Law.

Tarkhans, as I have said before, are not an
agricultural tribe in the Kangra District. The
area that they own is a very small one and they
might have been consulted at the time of the pre-
paration of the Riwaj-i-am in the year 1853 but
they were not consulted at the time of the prepa-
ration of the Riwaj-i-am of 1914. Of course, a
mere consultation is not presumptive proof of
their being governed by custom but it is signifi-
cant that they were not even consulted in 1914,
and in all cases that have been brought to my
notice wherever there was a dispute amongst Tar-
khans between daughters and collaterals in regard
to succession or a gift the daughters were success-
ful, : e
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In these circumstances I am of the opinion that
the Courts below have rightly held that the parties
are governed by Hindu Law and not by custom.

It was admitted before the Senior Subordi-
nate Judge that if the parties are governed by
Hindu Law the mother, even though she has re-
married, would be entitled to succeed to the estate
of her son, and in paragraph 43 of Mulla’s Hindu
Law also it is stated that a remarried mother is

‘entitled to succeed to the estate of her son. I would,

therefore, dismiss this appeal with costs.
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Therefore it is a Civil Court subordinate to the High Court
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Petition under Section 115 of Act 5 of 1908 read with
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